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Beepenue. KoHctutyums PO 1993 r. ponyckaeT BO3MOXHOCTb
OrpaHWyeHus npas 1 cBoOOA, YenoBeka v rpaxaanuHa. OgHuUM 13
YCNOBWIA YCTAHOBNIEHWSI OrpaHUyeHuii npas M cBo6OA, MHAMBMAA
SIBNIFIETCS MX COOTBETCTBME MEXAYHAPOAHbIM [J0roBOpaM 0 Mpasax
yenoBeka. OCHOBHbIMI MeXJyHapoAHLIMU JOKYMEHTaMu B cdepe
npaB yenoseka sBnsioTcS Bceoblas feknapauus npae yenoBeka
1948 ., MexayHapofHbIA NakT O rPaxAaHCKUX M NOSMTUYECKMX
npaBax 1966 r., MexayHapoaHblii NakT 06 3KOHOMWYECKMX, CO-
LManbHbIX U KyNbTypHbIX NpaBax 1966 r., EBponeiickas KOHBEHUMS
0 3aWuTe NpaB YenoBeka M 0CHOBHbIX cBo60A, 1950 r. Yka3aHHble
MeXJyHapofHble akTbl 0 MpaBax YenoBeka YHUBEPCaNbHOro U pe-
TMOHANbHOMO XapakTepa 3aKpennsioT He TONMbKO MepeyeHb Npas
1 cB00OOA, HO M CTaHAAPTbl MX orpaHuyenmii. Lienb. Llenbto cTa-
Tb IBNSIOTCS BbISIBNEHME M aHaNN3 MeXJyHapoaHbIX CTaHAAPTOB
OrpaHuyeHns npas M cB0OO., YenoBeka ¥ rpaxaaHuHa, a Takxe
OnpefieneHne ux 3HauYeHns 4ns NpaBoOTBOPYECKON M NpaBonpume-
HUTeNbHOM AesTenbHocTh B Poccuiickoii Gepepaummn. Pe3ynbra-
Tbl. AHa/IM3 OCHOBHbIX MEXAYHAPOAHbIX aKTOB O NpaBax yesoBeka
M03BOJINI BbISIBUTb MEX/YHAPOAHbIE CTaHAAPTbI OrpaHNyeHs Npas
1 cB06OA, YenoBeka v rpaxaaHuHa: OrpaHUYeHunst A0SKHbI YCTaHaB-
NBATLCS C ONPeAeNeHHbIMU LieNsIMK; YCTaHABMBATLCS TOMbKO 3a-
KOHOM; ObiTb COpa3MepHbl (MPOMOPLMOHANbHBI) TeM LM, paau
KOTOPbIX OHU BBOASTCS; HEMb3sl OrpaHMuMBaTh MpaBa U CBOOOMbI
yenoBeka u3-3a nona, pachl, LIBeTa KOXW 1 APYrux NPU3HaKoB; He-
KOTOpble NpaBa ¥ cBOBOALI HEJb3S OrPaHUIMBAThL HY MPYU Kakux 06-
cTosTeNnbCcTBax (cBobofa ot pabeTBa M NOAHEBONLHOMO COCTOSHMS,
MpaBo He NoABepraTbCs NbiTkaM 1 Ap.); ANs OrpaHNyeHns npaea Ha
XM3Hb M MpaBa Ha cBOBGOAY CyLIECTBYET MCYeprbiBaOLMiA nepe-
YeHb OCHOBAHWIA; SBNSIETCS AONYCTUMbIM OrpaHU4eHre npas npef-
CTaBuTENe afAMUHUCTPALMM, COTPYAHUKOB MOAMLMW, BOEHHOCNY-
XallyxX, WHOCTPaHLEB; B YCNOBUSX YPE3BLIYANHOMO MONOXEHUS B
OTHOLLEHUM HEKOTOPbIX NPaB M CBOOOL, TMYHOCTH MOTYT BBOAUTHCS
[JOMONHNTENbHbIE OrpPaHUYEHUs, B OTHOLIEHUM OTAENbHBIX NpaB W
€B00O0/, AOMONHUTESbHLIE OrPaHNYEHUs HEAOMYCTUMbI, HEOrpaHu-
ynBaeMble (abCOMOTHbIE) MpaBa U CBOBOALI COXPaHSItOT CBOE [Eii-
cTBue. 3aknioueHune. [1enaetcs BbiBoj, 0 TOM, YTO 3HAYEHNE MEX-
JYHapOAHbLIX CTAaHAAPTOB OrpaHNyeHus npae U cBOBOA YenoBeka u
rpaxaaHuHa s NpaBoOTBOPYECKON 1 NPaBONPUMEHMTENbHOI Aes-
TenbHocTn B Poccuiickoii Peaepaumny 3akoyaeTcs B Cleayiolem:
OHM IOMXHbI Y4UTHIBATLCS NPY pa3paboTke denepasbHbiX 3aKOHOB,
YCTaHaB/MBAIOLMX OrPaHMYeHnst NpaB U CBOBOA IMYHOCTU, He3a-
BMCWMO OT OTPAC/EeBOii NPUHALNEXHOCTU 3aKOHOB; OHW YTOYHSIIOT
coaepxanue HopM KoHctutyumm P®, kacarowmxcsi orpaHuyeHmin

© TllogmapeBA. A., 2018

o‘vp
TR
00

)
¥

npaB 1 cBOOO. YenoBeka 1 rpaxaaHnHa; A0MKHbI UCMONb30BATHCS
cynamu npu 060CHOBaHWM PELLEHMIA 1 MPUrOBOPOB; MCMOJb3YIOTCS
KoHCTUTYLMOHHBIM cyaoM P® B kauecTBe AOMONHUTENbHBIX KpUTE-
PVEB NP OLLEHKE KOHCTUTYLIMOHHOCTY AEHCTBYIOLMX OrPAHNYEHMI
VHIOMBUIYANbHBIX U KOMIEKTUBHBIX NpaB 1 CBOOOM; MrpaloT posib
npeaesnos A0NYCTUMbIX OFPaHUYEHNIA MpaB 1 cBO6O,.

Kniouesblie cnoBa: KoHctutyums Poceuiickoit denepauum, mex-
JlyHapO/HbIe CTAHAAPTbl OrpaHUYeHUs NpaB 1 cBOOO., YeI0BEKa
rpaxaaHuHa.

DOI: 10.18500/1994-2540-2018-18-3-338-342

BeepeHue

OnauM 13 BOIPOCOB, perynupyeMbrx Koncru-
tyuueit PO 1993 r. [1], sBasiercst ycTaHOBIEHHE
OCHOB IPaBOBOTO CTaTyCa JIMIHOCTHU, KOTOPEIE
BKJIIOYAIOT B ce0sl OCHOBHBIC IpaBa, CBOOOMBI H
0053aHHOCTH YeJIOBeKa U IpakJaHuHa (ImaBa 2),
NPUHOHIBI UX peanusanuu (ctT. 17, 18, 19, 45),
HanOoJiee Ba)KHBIE BOIPOCHI TpaxaaHcTa (CT. 6,
61, 62), oOmrre ycaoBHs OTpaHHUYCHUS BCEX MPaB
n cBoOoa (4. 3 ¢T. 55,u. 1l mu. 3¢ct. 17, 9. 4 cT. 15,
4. 2 c¢T. 19), ocHOBaHUS U CIIOCOOBI OIpaHUYEHUS
OTJIENBHBIX TpaB u cBoOO (4. 5 cT. 13, 4. 2 cT. 20,
9.2 cT. 22, 4. 2 ¢t. 23, ¢cT. 25, 9. 2 u 4 cT. 29, 4. 3
cT. 32 u ap.). 3akperienue B 4. 3 cT. 55 OcHOBHO-
ro 3aKOHa MPUHIIUIIHAIBLHONU BO3MOXHOCTH, JO-
MyCTUMOCTH OTPAHWYCHHSI TOCYIapCTBOM IpaB U
CBOOOJI JIMYHOCTH TIPENONPECIIICTCS TEM, YTO HH
OJIMH YEJIOBEK, )KUBYIIMH B OOLIECTBE, HE MOXKET
IPETCHI0BATh HA HEOTPAHHMUEHHYIO CBOOOMY, OH
JIOJKEH B OIpeIeJICHHBIX 3aKOHOJATeTLCTBOM CIIy-
qasX COM3MEPSTh CBOU KEIAHHU H YCTPEMIICHUS C
WHTEPECaMHU JIPYTUX JIUIl U TOCYIapCTBEHHBIX Opra-
HOB, JIeIICTBOBATh B ONpPEAEIEHHBIX IOPUINIECKUX
rpaHunax, pamkax. Yacte 3 c1. 55 sBnsiercst camoit
BAXXHOW B pEryJupoOBaHUU OTpaHUUYEHUU TpaB H
CBOOO, MOCKOJIBKY TIEPEUUCIISCT HCUCPIIHIBAIOIIINM
00pa3oMm 11eNd OTpaHUYCHHN — 3al[uTa OCHOB KOH-
CTUTYIIUOHHOTO CTPOsI, 3aIIUTa HPABCTBEHHOCTH,
3allMTa 3JJ0POBBS, 3aIUTa ITPaB U 3aKOHHBIX WHTE-
pecoB denoBeka, odecrneueHrne 0OOPOHbI CTPAaHbI U
0€30I1acHOCTH TOCYAapCTBa.

B Poccuiickoit @enepanin KOHCTUTYIITHOHHBIM
YCIIOBHEM OTpAaHUUYCHUS MPaB M CBOOOA MHIUBUIA
ABJISCTCA TPEeOOBaHUE COOTBETCTBHS BBOJUMBIX
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OrpaHMYEHUI HOpMaM MEKyHapOIAHbIX JI0TOBOPOB
0 MpaBax 4YeloBeKa. DTO KOHCTUTYIIMOHHOE yYCIIOBHE
BoITeKaeT u3 cT. 17 (4. 1) u 15 (u. 4). Bo-niepBrIx,
npaBa U CBOOOIbI JIOJKHBI TPU3HABATHCS U TAPAHTH-
poBaTbCs COTNIaCHO 00IIENPU3HAHHBIM PUHLIUTIAM
W HOpMaM MexayHapojHoro mpasa (4. 1 ct. 17);
BO-BTOPBIX, 00IIENPU3HAHHBIE TPUHIIUIIBI U HOPMBI
MEXKJTyHapOIHOTO [TPaBa U MEKIYHApOIHBIE JOTOBO-
pbl PO aBis110TCS COCTABHOM 4acThiO €€ IPaBOBOM
CUCTEMBI; €ClIi MEKIYHAapOIHbIM JOroBopoM PO
YCTaHOBJIEHBI UHbIE [IPaBUJIA, YEM NIPEAYCMOTPEH-
HbI€ 3aKOHOM, TO NMPUMEHSIOTCS MpaBUia MEXIY-
HapojHoro jgoroopa (4. 4 ct. 15). CnencrBuem
9TUX HOPM SIBIISIETCS TO, 4TO B Poccuu Kpyr mpas
1 CBOOOI NIMYHOCTH, UX (POPMYIHPOBAHHE, CO-
Jiepxanue (IpaBoMOYHs ), IPUHITUIIB PeaTH3aIi,
BO3MOKHBIE OTPAHUYEHUS IOJIKHBI COOTBETCTBOBATH
MEXAYHapOAHBIM JOTOBOpaM O IpaBax 4eoBeKa,
YYaCTHUKOM KOTOPBIX SIBJISIETCS HAIlle TOCYAapCTBO.
®dopmyna 0 IPUOPUTETE MEKIYHAPOIHBIX JOIOBO-
poB P® nan denepaabHBIMU 3aKOHAMH IIOBTOPSICTCS
BO MHOTHX 3aKOHaX, PEerIaMeHTHUPYIOIIHUX CTaTyC
TUYHOCTH (YTOJIOBHO-TIPOIIECCYaNbHBIHN Kojieke PO,
Cewmeiinblit kogexc PD, 3akoHbl «O nepcoHaIbHBIX
naHHbIx» 2006 1., «O6 obecrneyeHUH JOCTyNa K
uH(pOpMaIUU 0 NEATENbHOCTH TOCYJapCTBEHHBIX
OpraHoB M OPraHOB MECTHOTO CaMOYIpaBICHUS»
2009 1., «O06 ocHOBaxX OXpaHbI 3JOPOBBS IPAK/IAH B
Poccuiickoit @enepanum» 2011 r., «O6 obpazosa-
aun B Poccwmiickoit @eneparun» 2012 1.). MHorma
B 3aKOHaX, IMOCBSIICHHBIX MpaBaM U cBOOOIaM,
TOBOPUTCSI O TOM, YTO 3TH 3aKOHBI OCHOBBIBAIOTCS
Ha OONICTIPU3HAHHBIX IPUHIIATIAX © HOPMaX MEXTy-
HapOJHOI0 MpaBa, MEXIYHAPOIHBIX JOrOBOPax
P® («O coOpaHmsiX, MUTHHTAX, IEMOHCTPAIUX,
MECTBUSIX M NMUKeTHpoBaHusax» 2004 r.) win 4To
IpaBa U CBOOOIBI TAPAHTHPYIOTCS B COOTBETCTBHU
¢ HuMH («OO0 OCHOBHBIX TapaHTHSIX MpaB peOCHKA
B Poccuiickoit ®enepanumn» 1998 1.).

Lienb

[enb cTaThy — BBISIBIICHUE M aHATIU3 MEXIyHa-
POIHBIX CTaHAAPTOB OTPAHUYCHHS MPaB U CBOOOI
YeJOBEKA U TPAXKJAHWHA, 4 TAKXKE OTPEIETICHUE UX
3HAUEHMSI JJIs1 IPABOTBOPUYECKOM M MPABONPUMEHH-
TeNbHOU nesTenbHOCTH B Poccuiickoit @eaepanuu.

Pesynbrathbl

Ha mexnynapogHoM ypoBHE (INT00aIbHOM,
PETHOHATILHOM) 3aKJIIOUCHBI ICCSATKU JJOTOBOPOB O
MpaBax 4yeJoBeKa Kak 001Iero xapakrepa (0 JTNUHBIX,
MOJUTUYECKUX, IKOHOMUYECKUX, COLHAIbHBIX,
KyJIbTYPHBIX IIpaBax M CcB0OOOAAx), Tak U CIELHU-
aIBHOTO XapakTrepa (0 mpaBax peOCHKa, KEHIIHH,
MHBAJINI0B, OCKCHIIEB, HETPAXIaH, KEePTB IPECTy-
MJICHUH, YYaCTHUKOB BOOPYKEHHBIX KOH(IUKTOB,

[paBo

3aKJIFOYCHHBIX, 0 00pb0e ¢ JUCKPUMHUHAIIMCH, TTBIT-
KaMHu, paOCTBOM, T€HOIIHJIOM, TOPTOBJICH JTFOIEMU ).
OCHOBHBIC aKTHI B OTOH cepe, 00s13aTeTbHBIC IS
Poccwuiickoit denepanun, — 3To BeeoOmiast nekia-
pauus npas yesnoBeka 1948 1., MexayHaponHbIil
MaKT O TPAXKIAHCKUX WU MOIUTHYCCKUX ITIpaBax
1966 1., MexayHapoAaHblii makT 00 IKOHOMHUYE-
CKHX, COIIMATBHBIX M KYIBTYPHBIX MpaBax 1966 r.,
EBpornelickas KOHBEHIUS O 3alllUTE IIPaB yeI0BeKa
1 ocHOBHBIX ¢B0OOA 1950 r. u [Iporokonsl K HEWl.
OTH MeXIyHapoIHBIE TOKYMEHTHI — (opma 3a-
KpEIUICHHsI ¥ CYIIEeCTBOBAHMS Ha MEXyHApOIHOM
YpPOBHE OOIICNTPU3HAHHBIX, OOMICTPUEMIIEMBIX U
001e00s13aTeNbHBIX (DyHAaMEHTAIBHBIX IPaB U CBO-
001 yeIoBeKa U TpaXKAaHNHA, CBOe00pa3Hoe 001IIee
corjacue rocylaapcTB OTHOCUTEIBHO MUHHMYMa
IpaB ¥ cBOOO/ MHMBH/IA, KOTOPBIMHU OH JTOJKEH 00-
JIaJaTh B YaCTHOM, TOJTUTHYECKOM, SKOHOMHYECKOMH,
KyJIbTYPHOH U MHBIX cepax )KU3HEACATCIbHOCTH.
[NonoxxeHns BBIIEYKAa3aHHBIX MEXKTyHAPOIHBIX
JIOKyMEHTOB B IOPHJIMYECKON HAyKe MPUHATO pac-
CMaTPHUBATh M ONPEHCIATh KaK MEXKIYHAPOIHBIE
CTaHJAPTHI IPaB U CBOOO]I UEITOBEKA M TPAXKTaHUHA,
WM KaK MEeXTyHapOIHbIE TYMaHUTapHbIE CTaHAap-
TBI, WITH TIPOCTO KaK CTAaHAAPTHL, T. €. MEKIYHAPOITHO
3aKpeIUICHHBbIE MpaBa U CBOOOABI JIMYHOCTH, UX
MEepeUeHb, CIIOBECHOE BBIPAXKCHHE, COICPIKAHUE,
3HaYeHUE JIOJDKHBI CITY)KUTh 0013aTeIbHBIM OpHEH-
THUPOM JIJIsl HAIIMOHANIBHBIX 3aKOHOJATEICH U JTaXKe
IUTS pa3padOTINKOB KOHCTUTYIHH (YUpeIUTEIHHBIX
coOpanwuii, mapaamentos). Hanpumep, b. C. 363eeB
OTMEYaeT, YTO B HACTOSIIIEE BPEMs IIPUMECHHUTEIb-
HO K MpaBaM U CBOOOJaM JIMYHOCTH «CIIOKHIIHCH
MEXIyHapOJHbIE TYMaHUTAPHBIC CTAHIAPTHI...;
MEXKyHAPOIHbBIN T'YMaHUTAPHBIN KOHCEHCYC, TTPe-
yCMaTpUBAIOLIUN €IMHCTBO B MIOHUMAHUU NPaB U
cBOOOI YelNoBeKa M TpaKIaHWHA U 00S3aTEIHCTB
rocyAapcTB 10 UX 3amuTe...» [2, ¢. 28].
MexayHapoaHble JOKYMEHTHI O IpaBax 4ejo-
BEKa, TOMUMO COOCTBEHHO NPaB U CBOOO/T IMYHOCTH,
3aKPeIUISIOT MPUHIHIINATIHHYI0 BO3MOKHOCTh HX
OTpaHUYCHHS, a TAK)KE LEJH, OCHOBAHMS, IPHUH-
LUIIBI, CITy4au, CIOCOOBI OTPAHUYECHHUN HEKOTOPBIX
npaB u cBobox. B Jlexmapanuu momyckaeTcs, 4To
MIPH OCYIIECTBICHUH TIPAB M CBOOO/T YEIIOBEK MOYKET
nojBeprarscs orpanuyeHusM (ct. 29). Ionoxenus
OCHOBOIIOJIATAIONIIX MEKIYHAPOIHBIX aKTOB O IIpa-
Bax 4eJ0OBEeKa, Kacarolluecss OrpaHMYeHUH, MOKHO
paccMarpuBaTh Kak MEXIYHapOIHBIE CTaHIApPTHI
OTpaHWYCHHUA MPaB M CBOOO YeIOBEKa U Trpak/a-
HUHA, T. €. KaK ¢JIMHbIC MEKIYHAPOIHO-TIPABOBBIE
MOJIXOJIbI K HEOOXOAMMBIM B IEMOKPATHYECKOM TO-
CyZapcTBe OTpaHMYEHHSIM MPaB U CBOOO INYHOCTH,
WX CMBICITY, CYIITHOCTH, 000CHOBAHHUIO, HEOOXOTUMO-
cTH, 1M, crnocodam. O BO3MOKHOCTH BBIJIEIEHUS
TaKHUX CTaHIapToB mumieT A. B. ManpKo: «...TOYHO
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TaK e, KaK CYNIECTBYIOT MEXIyHapOIHbIC CTaH-
JIapThl BCEOOIINX MpaB, NOJDKHBI CYIIECTBOBATh U
CTaHJIapThl UX OTPAaHUUYEHUN...» [3, c. 104].

MesxlyHapOoIHbIEC COTTIAIICHHUS O ITpaBax 4ejo-
BEKa paspeliarT OrpaHuYMBaTh IIpaBa U CBOOOJIBI
KaK B YCJIOBUSIX OPAMHAPHOTO (HOPMAaJIBHOTO) TIpa-
BOMOPSJIKA, TaK U IPU BBEACHUH KaKOT0-JIM00 upe3-
BBIYAHOTO pekuMa (Ype3BhIYAHHOE TOJOXKEHUE,
BOCHHOE MMOJIOKEHUE, 0CAJHOE TIOJIOKECHHE U JIP. ).

MeskTyHapOIHbIEC TPABHIIa OTPAHUYCHUS ITPaB
¥ cBOOOJ MHIMBHJIA CONEPKATCs B CT. 2,4, 5, 8, 9,
11, 12, 14, 15, 17, 29 Jdexnapauuu, ct. 2, 4, 5, 6,
7,8,9,10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20,
21,22, 25 TlakTa 0 TpaKJaHCKUX U TTOJTUTUYECKUX
npaBax, cT. 2, 4, 5, 8 Ilakra 06 SKOHOMHUYECKHX,
COLIMANIBHBIX M KyJIBTYPHBIX IIpaBax, CcT. 2, 3, 4, 5,
6,7,8,9,10, 11, 13, 14, 15, 17 Kousenruu. Ilpu
3TOM HOpMBI KOHBEHITMH TOJIKHBI BOCITPHHUMATHCSI
B HCTOJIKOBaHMHM, JaHHOM EBpomneiickum cyaom 1o
IpaBaM 4YeJIoBeKa.

[IpencraBnsiercs, 4TO B KaueCTBE MEXIyHa-
POIHBIX CTAHAAPTOB OTPAHUYCHHS MPaB U CBOOOI
YeJIOBeKa W rpakJIaHWHA MOXXHO pacCMaTpUBATh
clenyromue TpeOoBaHMs yKa3aHHbBIX MEKyHapO/I-
HBIX JOKYMEHTOB:

1) orpaHuuYeHUs JOJKHBI YyCTaHaBJIMBATHCS
B ONpPEJEICHHBIX [ENIX (3alluTa MpaB U CBOOO
JIPYTUX JIUIl, HHTEPECHl FOCYAapCTBCHHONW HIIH
00IIIeCTBEHHOM 0€30MaCHOCTH, MOJIIEpIKAaHUE 00IIIe-
CTBEHHOTO IOPSI/IKA, PEIOTBpaIleHHE OSCIIOPSIIKOB
U IpecTyIUIeHuH, obecnedyeHue olmero 61aroco-
CTOSTHHUS, OXPaHa 3I0POBbS U HPABCTBCHHOCTH);

2) orpaHHYCHUS JOJDKHBI YCTaHaBJIMBATHCS
TOJIBKO 3aKOHOM;

3) orpaHWYeHUS JOJKHBI OBITH COpa3MEpPHBI
(TIpomopIIMOHABbHBI) TEM EIsIM, Paad KOTOPBIX
OHH BBOJISTCS,

4) Henb3sl OTrPAaHMYMBATH IIPaBa M CBOOOJBI
YeJioBeKa M3-3a I0J1a, Pachl, IBETa KOXKH, S3bIKA,
HaIlMOHAJIBHOCTH, COIMAIBHOTO MPOUCXOKICHUS,
BEPOUCIIOBEJaHUSI, UMYIIIECTBEHHOTO TIOJIOKEHUSI,
TIPHHAIS)KHOCTH K HAIIMOHAJILHBIM MEHBIITMHCTBAM
U IPYTHX HMPU3HAKOB;

5) HEKOTOpBIE MpaBa U CBOOOJIBI HEJIB3S OTpa-
HUYHMBATh HU MPH KaKUX 00CTOSATENHCTBAX (CBOOO A
OT paOCTBa M MOJHEBOJIHLHOTO COCTOSIHHS; TIPaBO
HE TIOJIBEpraThCs MBITKaM, OCCUYCIIOBEUHOMY HWIIH
YHIDKAIOUIEMY JJOCTOMHCTBO OOPALICHHUIO HITH HaKa-
3aHMIO; TPABO HA 3AIUTY HAPYIICHHBIX ITPaB U CBO-
001; MPaBO Ka)XXA0r0 OOBUHSAEMOTO B COBEPIICHUH
MPECTYIICHHSI CYNTATHCS HEBUHOBHBIM JI0 TEX IO,
MOKa BUHOBHOCTH HE OyIIET YyCTaHOBIICHA CYIIOM;
MpaBoO Ha MMMYHHUTET OT 0OPaTHO# CHITBI YTOJIOBHO-
IO 3aKOHA; MPaBO HE OBITh JIMIIEHHBIM CBOOOIBI 3a
HEBBITIOJTHEHUE JIOTOBOPHBIX 00s3aTeNIbCTB; MPaBO
Ha MpU3HAHUE MPABOCYOBEKTHOCTH);
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6) ns orpaHUYEeHUS MpaBa Ha )KU3Hb U MTpaBa
Ha cBOOOY ((hM3HUECKYI0) CYLIECTBYET HCUEPIIbI-
BAIOLUN NIEpEYeHb OCHOBAHMIA;

7) ABAsETCS NOIYCTUMBIM OIpaHUYEHUE IIPAB
omnpeeNeHHON TPodeCcCUOHATBFHON WITH COIHAITb-
HOHM TpyINNbl JUl, K IpUMEPY, IPEACTABUTEIEN
AIMUHUCTpAlUU, COTPYAHUKOB MOJHUIHUU, BOCHHO-
CIIyXallluX, UHOCTPaHIIEB;

8) B yCIIOBHSAX YpE3BBIUAHHOTO TOJOKCHUS B
OTHOIIEHUH HEKOTOPBIX MpaB ¥ CBOOOJ JINYHOCTH
MOTYT BBOAMTBHCS JONOJHUTENIBHBIE OTPaHUYEHUS
(mpaBo Ha ¢uzmveckyo cBoOOAY), B OTHOIICHUH
OTHCTBHBIX MPaB U CBOOOJ JOMOTHHUTEIBHEIC OTpa-
HUYEHUS HEJOMYCTUMBI (IIPaBO Ha KU3HB, CBOOOIA
BEPOUCIIOBEIaHus ), HeOrpaHuYUBaeMble (a0COIOT-
HBIC) TIpaBa U CBOOOIBI COXPAHSIOT CBOE ACHCTBUE
(cBoOona ot pabcerBa, cB0OOOIA OT MBITOK).

3aksoyeHme

3HaueHUe MEX/TyHAPOIHBIX CTAHAAPTOB Orpa-
HUYEHMs NpaB U CBOOOJ 4eloBeKa U paKIaHUHA
JUJ1s1 IPaBOTBOPYECKOM U MPaBONPUMEHUTEIbHOMN
nearenbHocTH B Poccuiickoit ®enepaiuu 3akiito-
4aeTcs B TOM, YTO OHHU:

1) momKHBI yUUTBIBATHCS IPH pa3padoTke dene-
PaJIbHBIX 3aKOHOB, YCTAHABJIUBAIOLIMX OTPaHUYEHUS
IpaB 1 CBOOOJT INYHOCTH, HE3aBUCHUMO OT OTPaCIEBOI
MIPUHAUISKHOCTH 3TUX 3aKOHOB; TIPH TOM BBOIUMbIE
(heneparbHBIMI 3aKOHAMHE OT PAHIUYCHUS TOJKHEI CO-
OTBETCTBOBATh MEXKIyHAPOAHO-TIPABOBHIM;

2) yTOUHSIIOT conepxanne HopM Korctutynnn
P®, kacamommuxcst orpaHUYCHHU MpaB U cBOOOJ
YeloBeKa W TpaxkJaaHWHA (Hampumep, 4. 2 cT. 22
Koncrurynuu PO, npenycmaTpuBaronyo Takue
OTpaHUYEHMS IpaBa 4yeloBeKa Ha cBOOOJY, Kak
apecT, 3aKJIIOUYEHUE O] CTPaxy, COAEpKaHUE 10
CTpakel, He0OX0IMMO MOHUMATh U TOJIKOBATh BO
B3auMoOcCBs3u co cT. 9 u 10 Ilakra o rpaxkaaHCKuX
Y TIOTUTHYECKUX MpaBax U co cT. 5 KoHBeHIuN);

3) IOMKHBI UCIIONIB30BATHCS CyAaMH MpU 000-
CHOBaHUU PELIEHUH U IPUTOBOPOB, 3aTPArMBaIOILUX
npaBa U cBOOOJABI JIMYHOCTH, B TOM YHCJE €CJIH
HUMEIOTCSI TPOOEIbl UM KOJJIU3UM B POCCHUHCKOM
3aKOHO/IATENIBCTBE, KACAIOIINECS OTPAaHNICHUI.

Ha wucnonb3oBanne HOpPM MEXAYHApPOIHBIX
JIOTOBOPOB O TIpaBaxX 4YelIoBEKa MpH pa3penicHuu
BOIPOCAa O 3aKOHHOCTU WMJIM HE3aKOHHOCTH Orpa-
HUYCHHUI TpaB U cBOOOJ MHIMBHIA OPHEHTHPYIOT
cynbl nocranosinenus Ilnenyma Bepxosroro Cyna
P® «O HexoTophIX BOmpocax NPUMEHEHUs CylaMu
Koncturyunu Poccuiickoit denepanuu npu ocy-
niecTeiaeHuU npaBocyausi» ot 31.10.1995 . Ne § [4],
«O npuMeHeHnH cyamMu 0011Iel FOPUCIMKIINN 001IIe-
MIPU3HAHHBIX TIPUHIMIIOB U HOPM MEXKIyHAPOJAHOTO
MpaBa U MEXIYHAPOAHBIX JTOrOBOpoB Poccuiickoin
®enepaumm» ot 10.10.2003 Neo 5 [5], «O npumeHeHnH
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cymamu oOmeit ropucaukiyu KoHBEHIINH 0 3ammTe
IIPaB YEJIOBCKAa U OCHOBHBIX CBOOOJ OT 4 HOSOps
1950 roma u IlpotokonoB x Hel» ot 27.06.2013
Ne 21 [6]. To ecthb Bompoc 00 y4ere MeKIyHApOI-
HBIX CTaHAApTOB OTPaHMYEHHUH MpaB MHIUBHUIA B
[IPaBOIPUMEHUTENBHOM 1A TENBHOCTH — 3TO BOIIPOC
IIPaKTUYECKUIL, 8 HE OTBIEYEHHO-TEOPETUYECKUI;

4) ncnonb3yroTcs KOHCTUTYIIMOHHBIM CYIOM
P® B xauecTBe NONOIHUTENBHBIX KPUTEPUEB IIPU
OILICHKE KOHCTUTYLUMOHHOCTH AEHCTBYIOLIMX OTpa-
HUYEHUH MHIMBUIYAJIbHBIX U KOJUIEKTUBHBIX IIPaB
U cBOOOS.

Hampuwmep, B 2017 . KoHCTUTYITMOHHBIN Cy/
P® nocTtanoBui, 4YTO BO3MOXKHOCTH OTPaHUUYEHUS
IpaBa TpaKJaH COOMPATHCS MHPHO, 0€3 OpYKHUs,
MPOBOJIUTH COOpaHMs, MUTUHTH M JICMOHCTPAIUH,
LIECTBUS M NMUKETUPOBAHUE COTIacyeTcsi ¢ odie-
MIPU3HAHHBIMU NPUHIUIAMU U HOPMaMU MEXIy-
HApOHOTO MMPaBa, B TOM YUCJIE 3aKPETIEHHBIMH BO
Bceobmeit nexnaparuu mpas yenoseka (1. 1 ct. 20),
B MeXIlyHapOJIHOM ITaKTe O TPaXKJTaHCKUX U MOJH-
TH4yeckux npasax (cT. 21), B KoHBeHUHHU 0 3amuTe
MpaB YelI0oBeKa U OCHOBHBIX ¢BoOOx (cT. 11) [7];

5) UrpamT pojib MPeNesoB AOMYCTUMBIX
OTpaHUYCHUU TIPaB U CBOOOJ, 32 KOTOPBIH HAIHO-
HaJIbHBINA 3aKOHOJATEh BHIXOAUTh HE TOJKEH (TaK
cuntaet Koncrurynnonnsiii cyn Poccun [8]).

TakuMm 00pazom, MEXITyHAPOJIHbIC CTAHIaPTHI
OrpaHUYEHHs IPaB U CBOOO/I YeJIOBEKa U IpaXk1aHu-
Ha Pa3BUBAIOT, yTOYHSIOT, KOHKPETU3UPYIOT 00IIHe
YCIJIOBUS M OT/ACIBHBIC CITy4and OTpaHUYCHHSI IPaB 1
CBOOOJI TMYHOCTH M TEM CAMBIM SIBJISTFOTCS] OPHEHTH-
POM ISl MPABOTBOPYECKUX M MPABONPUMEHHUTEIb-
HBIX OPT'aHOB T'OCYapCTBEHHOW 1 MyHHUIIMIIAIbHOMN
Bractu Poccuiickoit denepanun.
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Introduction. The constitution of the Russian Federation allows 1993
possibility of restriction of the rights and freedoms of the person and
citizen. One of conditions of establishment of restrictions of the rights
and freedoms of the individual is their compliance to international
human rights treaties. The main international documents in the sphere
of human rights are the Universal declaration of human rights of 1948,
the International Covenant on Civil and Political Rights of 1966, the
International Covenant on Economic, Social and Cultural Rights of
1966, the European convention on protection of human rights and
fundamental freedoms of 1950. The specified international acts of
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human rights of universal and regional character fix not only the list
of the rights and freedoms, but also standards of their restrictions.
Purpose. The purpose of article is identification and the analysis of
the international standards of restriction of the rights and freedoms
of the person and citizen, and also determination of their value for
law-making and law-enforcement activity in the Russian Federation.
Results. The analysis of the main international acts of human rights
allowed to reveal the international standards of restriction of the
rights and freedoms of the person and citizen: restrictions have to
be set in definite purposes; restrictions have to be set only by the
law; restrictions have to be proportional (are proportional) to those
purposes for the sake of which they are entered; it is impossible to
limit the rights and freedoms of the person because of a floor, races,
skin color and other signs; some rights and freedoms can’t be limited
under no circumstances (freedom from slavery and a servitude, the
right not to be exposed to tortures, etc.) ; for restriction of the right
for life and the rights for freedom there is an exhaustive list of the
bases; restriction of the rights of representatives of administration,
police officers, the military personnel, foreigners is admissible; in the
conditions of state of emergency concerning some rights and personal
freedoms additional restrictions can be introduced, concerning the
separate rights and freedoms additional restrictions are inadmissible,
not limited (absolute) rights and freedoms keep the action. Conclu-
sion. The conclusion that value of the international standards of
restriction of the rights and freedoms of the person and citizen for
law-making and law-enforcement activity in the Russian Federation
consists in the following is drawn: they have to be considered when
developing the federal laws setting restrictions of the rights and
personal freedoms irrespective of branch accessory of laws; they
specify the content of the standards of the Constitution of the Russian
Federation concerning restrictions of the rights and freedoms of the
person and citizen; they have to be used by courts at justification of
decisions and sentences; they are used by the Constitutional Court
of the Russian Federation as additional criteria at an assessment of
constitutionality of the operating restrictions of the individual and
collective rights and freedoms; they play a role of limits of admissible
restrictions of the rights and freedoms.

Key words: Constitution the Russian Federation, international
standards of restriction of the rights and freedoms of the person
and citizen.

References

1. The Constitution of the Russian Federation (adopted by
the popular vote of 12.12.1993) (amended of 30.12.2008
No. 6-FKZ, of 30.12.2008 No. 7-FKZ, of 05.02.2014
No. 2-FKZ, of 21.07.2014 No. 11-FKZ). Sobranie
zakonodatel stva RF [Collection of Laws of the Russian
Federation], 2014, no. 31, art. 4398 (in Russian).

Ebzeev B. S. Lichnost’ i gosudarstvo v Rossii: vzaim-
naya otvetstvennost’ i konstitutsionnye obyazannosti
[Personality and state in Russia: mutual responsibility
and constitutional duties]. Moscow: Norma Publ., 2007.
384 p. (in Russian).

Malko A.V. Stimuly i ogranicheniya v prave [Incentives
and restrictions in the law. 2nd ed., rev. and add.]. Mos-
cow: Yurist Publ., 2003. 250 p. (in Russian).

On some issues of application by the courts of the Consti-
tution of the Russian Federation in the administration of
justice. Resolution of the Plenum of the Supreme Court
of'the Russian Federation 0f 31.10.1995 No. 8. Byulleten’
Verkhovnogo Suda RF [Bulletin of the Supreme Court of
the Russian Federation], 1996, no. 1 (in Russian).

On the application by the courts of general jurisdiction
of generally recognized principles and norms of interna-
tional law and international treaties of the Russian Fe-
deration. Resolution of the Plenum of the Supreme Court
of'the Russian Federation of 10.10.2003 No. 5. Byulleten’
Verkhovnogo Suda RF [Bulletin of the Supreme Court of
the Russian Federation], 2003, no. 12 (in Russian).

On the application by the courts of general jurisdiction
of the Convention for the Protection of Human Rights
and Fundamental Freedoms of November 4, 1950 and
the Protocols there to. Resolution of the Plenum of the
Supreme Court of the Russian Federation of 06.27.2013
No. 21. Byulleten’ Verkhovnogo Suda RF [Bulletin of the
Supreme Court of the Russian Federation], 2013, no. 8
(in Russian).

In the case on the verification of the constitutionality of
the provisions of Article 212.1 of the Criminal Code of
the Russian Federation in connection with the complaint
of citizen I. I. Dadin. Resolution of the Constitutional
Court of the Russian Federation of 10.02.2017 No. 2-P.
Sobranie zakonodatel stva RF [Collection of Laws of the
Russian Federation], 2017, no. 9, art. 1422 (in Russian).
In the case on the verification of the constitutionality of
Article 12 of the Law of the USSR of 9 October 1989
“On the Procedure for the Resolution of Collective Labor
Disputes (Conflicts)” (as amended on May 20, 1991),
which prohibits strikes by civil aviation workers in con-
nection with the complaint of the Trade Union of the
Airline Composition of the Russian Federation. Resolu-
tion of the Constitutional Court of the Russian Federation
of 17.05.1995 No. 5-P. Sobranie zakonodatel stva RF
[Collection of Laws of the Russian Federation], 1995,
no. 21, art. 1976 (in Russian).

Cite this article as:

Podmarev A. A. The International Standards of Restriction of the Rights and Freedoms of the Person and Citizen and
Their Value for Law-making and Law-enforcement Activity in the Russian Federation. /zv. Saratov Univ. (N. S.), Ser.
Economics. Management. Law, 2018, vol. 18, iss. 3, pp. 338-342 (in Russian). DOI: 10.18500/1994-2540-2018-18-

3-338-342

342

HayyHbifi otaen



